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MARKETING AGREEMENT

THIS MARKETING AGREEMENT (this “Agreement”), dated this ____________ (the “Effective Date”), is entered into by and between OptConnect Management, LLC, a Utah limited liability company with a principal address of 865 West 450 North, Suite 1, Kaysville, Utah 84037 (“OptConnect”), and ____________, a _______ company with a principal address of _________________(“Marketer”).

A.
OptConnect provides managed wireless and Internet connectivity solutions, including wireless routers, equipment and other hardware and machine-to-machine wireless data and support services (the “Products and Services”) for persons or entities that operate automated teller machines, point-of-sale devices, kiosks, vending and similar machines (the “Target Customers”).

B.
OptConnect desires to retain the services of Marketer to market and sell the Products and Services set forth on Exhibit A (the “Designated Products and Services”) to Target Customers located in the geographic area set forth on Exhibit A (the “Territory”), and Marketer desires to obtain from OptConnect a non-exclusive right to market and sell the Designated Products and Services to Target Customers in the Territory, all on the terms and conditions set forth below. 
NOW, THEREFORE, in consideration of the premises and other valuable consideration, the parties agree as follows:

1. Grant of Marketing Rights.   OptConnect hereby grants to Marketer a non-exclusive right to market and sell the Designated Products and Services to Target Customers throughout the Territory at the prices set forth on Exhibit A, as such prices may be modified from time to time by OptConnect in its sole discretion by giving written notice of such price modifications to Marketer (the “Designated Prices”).   Marketer expressly acknowledges that OptConnect may directly market and sell the Designated Products and Services in the Territory and that OptConnect may grant other non-exclusive rights to other parties to market and sell the Designated Products and Services in the Territory.     
2. Description of Marketing Efforts.  Marketer shall use commercially reasonable best efforts to market and promote the Designated Products and Services to Target Customer in the Territory in accordance with any guidelines and standards established from time to time by OptConnect.  Marketer shall assist the Company in increasing the awareness of the Designated Products and Services and the OptConnect brand in the marketplace and agrees to do so in a manner consistent with OptConnect’s favorable reputation and history of high-integrity conduct with customers in the marketplace.  At such time as any Target Customers express interest in proceeding to purchase the Designated Products and Services, Marketer shall promptly forward such qualified leads to OptConnect’s designated sales contact and work with such individual to complete the sale.  All proposed sales by Marketer and the terms and conditions of those sales shall be subject to OptConnect’s final consent, which consent may be withheld or conditioned at OptConnect’s discretion.
3. Additional Responsibilities.   Marketer shall maintain and record all promotional, sales and marketing efforts made by it pursuant to this Agreement, shall comply with any other reasonable billing, administrative or office procedures requested by OptConnect with respect to the performance of this Agreement, and shall engage in such reporting procedures (either written or verbal) as OptConnect may establish from time to time (including periodic reports regarding accounts and leads currently being worked on).  Additionally, Marketer agrees to attend and participate in any OptConnect in-service workshops, channel partner meetings and other consultations reasonably requested by OptConnect.
4. Term.  The initial term of this Agreement shall commence on the Effective Date and shall terminate on the first anniversary of the Effective Date, or such other date indicated in Exhibit A (the “Initial Term”). Following the Initial Term, this Agreement shall be renewable, on an annual basis, pursuant to agreement between the Parties as to minimum sales requirements or other performance criteria as the parties may set forth in Exhibit A (as extended, the “Term”).  Absent any performance standards, the annual renewal shall occur automatically unless either party provides written notice of non-renewal at least 30 days prior to the renewal date. 
5. Early Termination.  This Agreement may be earlier terminated as follows: (i) following the Initial Term, by OptConnect upon 30 days advance written notice; and/or (ii) by the mutual written consent of both parties; and/or (iii) by Marketer for any breach by OptConnect of any covenant, agreement or obligation under this Agreement that is not cured after 30 days written notice; and/or (iv) immediately by one party if the other party is deemed insolvent or files for bankruptcy protection. 
6. Marketing and Promotional Materials.  OptConnect shall provide Marketer, at OptConnect’s expense, with standard marketing, promotional and sales support materials, brochures and other materials that are reasonably necessary to facilitate the activities of Marketer pursuant to this Agreement.  Marketer may also develop its own marketing materials relating to the Designated Products and Services provided that it is approved by OptConnect prior to publication.  In connection with the foregoing, OptConnect hereby grants Marketer the right and license to use OptConnect’s logos, trademarks and commercial symbols (collectively, the “Trademarks”) only in connection with the marketing and sale of the Designated Products and Services pursuant to this Agreement or as otherwise approved in writing by Seller.  Marketer shall not alter or remove any of the Trademarks from the Designated Products and Services.  Nothing contained herein shall be deemed to give Marketer any right, title or interest in or to any of the Trademarks or any other trademark, trade name or other intellectual property right owned or used by OptConnect or any of its affiliates.  Upon Marketer’s request, OptConnect agrees to provide Marketer and its designated agents with standard sales training relating to the Designated Products and Services.
7. Commissions.  
(a) Amount.  OptConnect shall pay to Marketer an amount equal to the percentage set forth on Exhibit A (the “Commission Percentage”) of the gross revenues received by OptConnect for the sale of Designated Products and Services resulting directly and primarily from Marketer’s efforts under this Agreement.  For purposes of this Agreement, the term “gross revenues” means the total amount of revenues actually received by OptConnect (or in some cases expected to be received) based on purchase commitments made by the customer as of the effective date of the customer agreement, less Designated Product and Service returns, refunds, discounts, declines, cancellations, bad checks or credit cards, chargebacks, sales taxes and shipping and handling fees.  The Commission Percentage shall be paid for a period of four years from the Effective Date.. 
(b) Commissions following Termination.  Following the termination of this Agreement, the Commission Percentage shall continue to be paid on any order signed during the Term of this Agreement with a Target Customer that qualifies for a commission hereunder for the remaining term of that order.
(c) Accounting; Payment.  Within 30 days following each month that this Agreement is in force, OptConnect shall furnish Marketer with a written accounting of the gross revenues received by OptConnect during such month from the Designated Products and Services sold by Marketer.  With each such statement, OptConnect shall make the commission payment to Marketer that is due for such month.  All commissions that become payable hereunder shall be in United States Dollars for the account of Marketer, at such account and in such manner as Marketer may reasonably request in written notice to OptConnect.  
(d) Records.  OptConnect shall keep true and accurate records, files and books of account containing all of the data reasonably required for the full computation and verification of the commissions to be paid to Marketer hereunder and the information to be given in the statements provided for herein.  OptConnect shall, no more than once every 12-months upon ten days’ notice, permit representatives or independent accountants of Marketer that are paid for by Marketer to inspect during usual business hours the records, files and books of OptConnect for the purpose of verifying the accuracy of any accounting and commissions paid to Marketer pursuant to this Agreement. Should Marketer owe OptConnect for any products or services rendered, Marketer authorizes OptConnect to reduce the commission payment for any amounts owed.
8. OptConnect’s Representations and Warranties.  OptConnect hereby represents and warrants to Marketer as follows:

(a) OptConnect has the right to grant Marketer the right to sell the Designated Products and Services in the Territory.  No consent of any person or entity is required, either before or after the date hereof, for OptConnect to grant the right granted hereunder to Marketer.  The marketing and sale of the Designated Products and Services by Marketer after the date hereof in accordance with the terms hereof will not infringe upon any rights any other person or entity owns or holds.

(b) The Designated Products and Services do not interfere with, infringe upon, misappropriate or otherwise come into conflict with any other person or entity’s intellectual property, and OptConnect has never received any notice alleging any such interference, infringement, misappropriation or violation, (including any claim that OptConnect must license or refrain from using any other person or entity’s intellectual property).  No third party holds rights superior to, or rights that would interfere with, OptConnect’s rights in the Designated Products and Services which would prevent Marketer from fully exercising the rights set forth herein

(c) OptConnect has not executed any document or taken any action and will not execute any document or take any action, in conflict with this Agreement.

(d) The execution, delivery and performance of this Agreement by OptConnect do not and will not violate or result in the breach of any document, agreement, proceeding or law to which OptConnect is a party or governed by or by which the Designated Products and Services are affected.

9. Delay.  Neither party shall be responsible for any losses resulting if the fulfillment of any term of this Agreement is delayed or prevented by revolutions or other civil disorders, wars, acts of enemies, strikes, fires, floods, pandemics, acts of God, or by any other cause not within the control of the party whose performance is interfered with, and that, by the exercise of reasonable diligence, such party is unable to prevent, whether of the class of causes enumerated or not.

10. Restrictive Covenants.  

(a) Confidentiality.  For purposes of this Agreement, “Confidential Information” shall mean all information of or concerning OptConnect, or any of its subsidiaries and affiliates, which is not generally available to the public.  “Confidential Information” shall specifically include, without limitation, all information, compilations of information and data relating to OptConnect’s business plans, products, technical matters, designs, manufacturing processes, formulas, test results, devices, plans, drawings, specifications, know-how, inventions, improvements, commercial strategy and operations, and all prototypes, items of proprietary equipment and samples. Marketer agrees to: (i)  keep all Confidential Information disclosed to it by OptConnect in strictest confidence; (ii) not directly or indirectly duplicate, use or permit the use of any Confidential Information of OptConnect, except as reasonably required to accomplish the purpose of this Agreement; and (iii) not directly or indirectly, disclose any Confidential Information disclosed to it by OptConnect, other than to employees or agents of Marketer who reasonably require knowledge of such Confidential Information to accomplish the purpose of this Agreement.  Marketer shall use its best efforts to ensure that each such employee and agent maintains in strictest confidence all Confidential Information disclosed to such employee or agent. Confidential Information of OptConnect and all embodiments and expressions of such Confidential Information, including, without limitation, all reports, notes, reprints, descriptions, copies and summaries thereof, shall be and remain the property of OptConnect at all times, and, to the extent in Marketer’s possession or under its control, shall be returned to OptConnect upon the request of OptConnect.  Marketer shall not be liable for the disclosure or use of any Confidential Information which was: (1) at the time of disclosure in the possession of Marketer as shown by contemporaneous written records of Marketer; (2) at the time of use by or disclosure to Marketer, lawfully and independently available to or in the possession of Marketer, not as a result of any unauthorized act or omission on the part of Marketer or any third party; (3) at the time of use by Marketer, , independently developed by Marketer as shown by written records of Marketer; or (4) required to be disclosed by law so long as OptConnect is promptly given prior written notice of the required disclosure. Disclosure of any Confidential Information under this Agreement shall not be construed as granting, directly, or by implication, any license under any United States or foreign patent, patent application, copyright or know-how. 

(b) Non-Solicitation.  During the term of this Agreement and for a period of eighteen months after termination of this Agreement (the “Covenant Period”), Marketer shall not, directly or indirectly, either individually or on behalf of or with any person or entity: (i) solicit or endeavor to entice away from OptConnect, or otherwise interfere with the relationship of OptConnect with, any person or entity who is, or was within the then most recent 12-month period (1) employed by, or otherwise engaged to provider products or services for, the Company, or (2) a customer or client of OptConnect; or (ii) otherwise interfere with or disparage the Company or its Products or Services.

(c) Non-Competition.  During the Covenant Period, Distributor agrees that it shall not, anywhere in the Territory, directly or indirectly, either individually or on behalf of or with any person or entity: (i) conceive for development or develop any services that are offered in the marketplace as directly or indirectly competitive with OptConnect’s Services, or (ii) offer any services to Target Customers either within or outside of the Territory that are directly or indirectly competitive with the Designated Services except as agreed to by OptConnect and set forth in Exhibit A.   

(d) Enforcement.  In the event that the provisions of this Section 10 are deemed or adjudged by a court of competent jurisdiction to exceed the scope, time or geographical limitations permitted by applicable law, then such provisions shall nevertheless be valid and enforceable to the fullest extent necessary for such protection as determined by such court, and such provisions will be reformed to the maximum scope, time or geographic limitations as determined by such court.  Marketer specifically acknowledges that OptConnect and its clients will incur incalculable and irreparable damage for each such actual or threatened breach and that OptConnect and its clients have no adequate remedy at law for any such actual or threatened breach.  Therefore, Marketer acknowledges that OptConnect and its clients shall be entitled to injunctive relief immediately and permanently restraining Marketer from such continuing or threatened breach.   Nevertheless, Marketer agrees that Marketer shall be and remain liable to OptConnect for any damages sustained by reason of any actual or threatened breach by Marketer of the covenants in this Section 10.

11. Indemnification.

(a) OptConnect Indemnification.  OptConnect shall indemnify and hold harmless Marketer and its owners, subsidiaries, affiliates, customers and persons acting as directors, officers, managers, members or employees thereof from and against any damages, liabilities, costs and expenses, including without limitation reasonable attorneys' fees, which may be sustained or suffered by any of them arising out of any actual or alleged breach by OptConnect, its agents or employees of any of the representations, warranties, agreements or covenants of OptConnect under this Agreement.

(b) Marketer Indemnification.  Marketer shall indemnify and hold harmless OptConnect and its owners, subsidiaries, affiliates, customers and persons acting as directors, officers, managers, members or employees thereof from and against any damages, liabilities, costs and expenses, including without limitation reasonable attorneys' fees, which may be sustained or suffered by any of them arising out of any actual or alleged breach by Marketer, its agents or employees of any of the representations, warranties, agreements or covenants of Marketer under this Agreement.

12. Notices.  All notices and other communications hereunder shall be in writing and shall be deemed to have been duly given (a) when delivered personally, (b) when sent by electronic mail or facsimile (with delivery  confirmed), (c) when received by the addressee, if sent by express mail or other recognized delivery service (receipt requested), or (d) three business days after being sent by registered or certified mail, return receipt requested, in each case to the other party at the addresses first set forth above or most recently effective e-mail or facsimile location (or to such other address for a party as shall be specified by like notice, provided that notices of a change of address shall be effective only upon receipt thereof).

13. Relationship of Parties.  The parties hereto are independent contractors.  No provision of this Agreement shall be construed to constitute a joint venture, partnership, or agency arrangement, and Marketer has no authority to enter into any agreement of or act as an agent of OptConnect.  

14. Entire Agreement.  This Agreement constitutes the entire understanding between the parties hereto with respect to the subject matter hereof and supersedes all negotiations, representations, prior discussions and preliminary agreements between the parties hereto relating to the subject matter hereof.

15. Modification.  This Agreement may not be modified except by a written instrument signed by all the parties hereto.

16. Waiver.  Any waiver by any party hereto of any breach of any kind or character whatsoever by any other party, whether such waiver be direct or implied, shall not be construed as a continuing waiver of, or consent to, any subsequent breach of this Agreement on the part of the other party.  No course of dealing or performance between the parties hereto, nor any delay in exercising any rights or remedies hereunder or otherwise, shall operate as a waiver of any of the rights or remedies of any party hereto.

17. Severability.  The provisions of this Agreement are severable, and should any provision hereof be void, voidable or unenforceable under any applicable law, such void, voidable or unenforceable provision shall not affect or invalidate any other provision of this Agreement, which shall continue to govern the relative rights and duties of the parties as though the void, voidable or unenforceable provision were not a part hereof.  In addition, it is the intention and agreement of the parties that all of the terms and conditions hereof be enforced to the fullest extent permitted by law.

18. Governing Law.  This Agreement shall be deemed to have been executed in the State of Utah, and shall be interpreted, construed and enforced according to the laws of the State of Utah, without giving effect to any conflict of law’s provisions, and each party hereby expressly submits themselves to the exclusive, personal jurisdiction of the courts situate in the State of Utah, with respect to any and all claims, demands and/or causes of action asserted or filed by any party in any way relating to, or arising out of, this Agreement or the subject matter hereof.

19. Successors.  This Agreement shall not be assignable by Marketer without the prior written consent of OptConnect, and shall inure to and bind the heirs, devisees, executors, administrators, personal representatives, successors and assigns of the respective parties hereto.

20. Attorneys’ Fees.  If any suit, action or proceeding is brought to enforce any term or provision of this Agreement, the prevailing party shall be entitled to recover reasonable attorneys’ fees, costs, and expenses incurred, in addition to any other relief to which such party may be legally entitled.

21. Knowing and Voluntary Execution.  Each party acknowledges that it has read this Agreement carefully and that it fully understands the meaning of the terms of this Agreement.  Each party acknowledges that it has executed this Agreement voluntarily and of its own free will.

22. Construction.  This Agreement shall be construed as though all parties had drafted it.
23. Counterparts.  This Agreement may be executed in any number of counterparts each of which shall be deemed an original and as executed shall constitute one agreement, binding on both parties even though both parties do not sign the same counterpart.  This Agreement may be executed by electronic or facsimile signatures, each of which will be deemed an original.
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THIS MARKETING AGREEMENT is executed to be effective for all purposes as of the Effective Date set forth above.

OptConnect:

OptConnect Management, LLC 

Printed Name:








Signature:









Title:



 






Marketer:

[_____________]
Printed Name:









Signature:









Title:



 






EXHIBIT A
(Attached to OptConnect Marketing Agreement)

Designated Products and Services:
OptConnect will provide a monitored wireless connection through a commercial carrier across North America.  OptConnect will provide an industrial grade internet gateway with included proprietary network monitoring software for the transportation and exchange of data for machine-to-machine (M2M) communication. 

· OptConnect includes 24x7x365 technical support for troubleshooting and monitoring.  When remote troubleshooting and resolution is inadequate on a device, OptConnect provides various warranty options specific to OpEx and CapEx plans.  Warranty replacement modems are delivered prior to the return of a nonperforming device. 

· OpEx plans include a lifetime warranty with advanced overnight shipping.  Warranty also covers carrier network changes.  

· CapEx plans include up to a 5-year warranty with advanced ground replacement shipping.  CapEx warranties do not include carrier network changes, i.e. 3G to 4G.  
· Additional services include an online dashboard, Summit, to view device information.  Some Summit features include device descriptions, notes, check in history, data usage, notifications, device proximity to tower, signal strength and alerts.  Additionally, APIs are available for integration into customers own dashboard.  

· A local API on the neo2 device called, Glimpse, is also included to display signal strength, data throughput and performance.  This allows for real-time device information without the need to access Summit.  

· Devices are “plug-and-play” on arrival.  Devices will have been activated with a carrier, provisioned, configured and tested prior to shipping.  Fulfillment quantities start at same day for less than 50 before 3:30 PM Mountain Time.  Quantities between 50 and 100 are fulfilled next day.  Orders greater than 100 should be communicated in advanced with OptConnect and shipping timelines can be confirmed, generally between 1-3 business days.  Billing starts at the time of shipping.  A prorated monthly amount may be billed as billing dates will be the 1st of each month.   

· Our embedded products, ema™, can be ordered and activated later upon request.  Summit will later host features to manage activation, suspension and deactivation requests.  

Basic Terms:

  Initial Term:





One Year from Effective Date  



  Commission Payment Period:


Four years from Effective Date



  Revenue Commitment after 1st Year:


$10,000 in Year 2




  Commission Percentage:



10% of monthly fees and hardware



  Territory:





United States





Remarketing Commission Program 
A Marketer is considered an OptConnect Certified Partner (CP).  Marketer is eligible for the Commission Percentages on any qualified customer order signed during the Term of this Agreement.     
Mutual Marketing and Sales Obligations 

Following the execution of this agreement, Remarketer and OptConnect will make reasonable effort to create or generate the following items: 

· Create co-branded value proposition marketing 

· Create co-branded product information 

· Create product listing for Reseller’s website

· Strategize on social and email campaigns  

· Strategize on tradeshows and material needed

· Conduct sales and operations trainings 
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